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Author: Susan Courtney at GSA- MC 
Date: 7/14/97 11:34 AM 
Priorit~· NOTIQal 
TO : Vincent Vukelich 
Subject: Suggested Improvements for GSA Regs - FACA 

Vince : Listed below are some items that arise fairly consistently in 
our FACA courses as well as telephone inquiries. They are in no 
particular priority order nor are they specif i ed for the guidance 
handbook vs. the proposed regulation itself. No doubt many are 
covered in other comments you have received, however, here they are as 

promised: CU. ~~) 
1. Clarification on whether it's ok to run Ubultit le federal reg j st e r 
no;:ices for a committee ' s meeting events during t e year . ~ /. A~ ~ 

2. Clarification on whether a charter requires a signature . ( ~ ~ _ ) 

INlfUC If] ~~ 
3. Raising awareness that regs are definitive, but caselaw dictates ~lJ 
overall interpretation of FACA. This is not cl~~ :o ma!:~ since few ~ A.{~~ ~~ 
really want to analyze caselaw at any length . ~~~ ~-,. '1\- ~j~I7;~ 

Itl~"i ) 4. Clarification the definition of an advisory committee, what 
what isn't, how do I know, wha t t e lls me } 

is, 

5. Stronger language on one-time meetings -- often interprete~,_~\_ ~ ~~ ,. 
different ways ';' r ~r j/'JIfJJC .-.-~ • 

6 . Clarification on recordkee£ ing requirements -- how lons does the 
committee/asencv/cMo keSP the committee files once they hav e ~ , ~. 
termi nated? Can they go to the records center for storage if the ~~~"'~ 
committee has been meeting for 10 years or more and the agency has run 
out of space? 

7 . Selection of members - strengthen language that lets folks know 
that a encies are responsible for members hi selection/balance. Not 
up to GSA -we canno ~nterpret for them. C ar~ y so ~c~ at~on of 
member process. 

8. Strengthen the language about agency heads having the final ~D I~JrJ= 
determination in establishing an advisor 0 'tee. I~~~e; ~~~~ ~ ~ 
they and OMB, not GSA. I c..v -~ • & c.. 
9. Consider incorporating ceiling language in the regs should we? A - ~~ S-.-M (7 

forecast this exercise to be around for aWhile .,~ ~k: ~~~~~~;lJ-fLfJ. 
10 . Clarify guidelines on what public participatio~~or let th!D~ 
agencies come up with thei r own gu~de l~nes. • ~ '" L 

11 . Strengthen language i n guidance handbook or regulation to 
incorporate the partnershi p bet ween the Library of Congress (records)~ N A e A 

12. Strengthen language in guidance handbook or regulation to 
incorporate the partnershi p with the Office of Federal Register 
how to get help, i.e., d i scounts, mult~p e y 

and 

assistance. .. r;t,~~ 

13. Clarify precisely what documents are needed,to be sent to thx~~ ~~~ 
Library of Congress from u::;:.ut;.!g~S6 ~:::a ~ ~ -
14. Incorporate any resour ces in the guidance handbook that outlines 







   
    

     
     

  

   
   

            
         

            
              

             
       

            
            
         

           
           

             
             

            
  

             
          

         
           

              
     

             
         

              
          

           
              

         
  

            
            
           



   
    

  

           
            

      

    

            
            

           
             

            
            

           
        

        

              
         

             
               

           
             

             
             

             
             

             
            

 

        
          

        
          

           
            

    



   
    

  

             
            

         
        
           

            
              

           
           

           
              

            
            
           

            
            

           
            
          
     

    

             
     

              
        

 



ADVOCATES FOR HIGHWAY AND AUTO SAFETY 
750 First Street, N.E., Suite 901 

Washington, D.C. 20002 

March 14, 2000 

General Services Administration 
Office of Government wide Policy 
Committee Management Secretariat 
1800 F Street, N.W., Room G-230 
Washington, D.C. 20405 

Federal Advisory Committee Management 
Proposed Rule, FPMR Amendment A-

65 FR 2504, January 14,2000 

Advocates for Highway and Auto Safety (Advocates) appreciates the opportunity to 
comment on the proposed rule to revise the General Services Administration (GSA) regulations 
and guidance on the Federal Advisory Committee Act (FACA), 5 U.S.C. App. 2. 65 FR 2504 et 
seq. (Jan: 14,2000). Advocates and its staff has a long history of involvement with regulatory 
and legal issues involving the FACA. Members of the Advocates' staff have testified before 
Congress on F ACA related issues and proposed legislation, served on the Federal Bar 
Association Select Committee on the F ACA, and litigated legal issues under the F ACA. 
Advocates staff has also participated as members on a number of advisory and negotiated 
rulemaking committees. The following comments are based on Advocates long experience with 
F ACA and are intended to assist GSA in its efforts to provide information and guidance on the 
implementation ofF ACA to federal agencies and committee management personnel. 

Advocates commends GSA for its efforts to provide guidance on the implementation of 
the FACA in plain English and in a clear fonnat. We agree that the regulations and guidance to 
agency personnel should be easy for federal committee management officials and the public to 
understand. This will promote greater dissemination ofthe guidance, and reduce confusion 
regarding F ACA requirements. The proposed rule provides positive guidance and beneficial 
information in a number of areas not previously covered by the regulations. This will be of great 
benefit to the public and to federal committee management personnel. However, the proposed 
rule does not provide sufficient infonnation and guidance on a number of issues regarding public 
participation, fair balance and access to documents. Most important, the proposed rule does not 
accurately define the term "utilized" as used in F ACA section 3(2). 

Actual Management or Control 

The most significant single issue for these comments is Advocates' disagreement with 
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GSA statement of the test for determining whether a committee is "utilized" within the meaning 
of the F ACA. In the preamble to the proposed rule, GSA states that the test to be applied is one 
of "actual management and control" over a committee not established by an agency. The 
preamble also states that this enunciation of the test is consistent with case law. 65 FR 2504. 
Advocates does not believe that this is the correct statement of the law -- rather the applicable 
test is whether a federal agency has "actual management or control." The governing case law 
substantiates the use of the disjunctive in stating the test for "utilized" committees. We also 
contend that the use of the disjunctive makes sense in light of the rationale underlying the test. 
Finally, we point out that the proposed rule only uses the conjunctive "and" in the definition of 
the term "utilized," but uses the exclusive disjunctive "or" in other references to the test for" 
utilized" committees. 

Definition of "Utilized" 

The definition of the term "utilized" in section 102-3.30 of the proposed rule misstates 
the applicable test. The proposed rule states that a committee is "utilized within the meaning of 
the Act when the President or a Federal agency exercises actual management and control over its 
operation." 65 FR 2508 (emphasis added). This requires an agency to have both management of 
the committee and to exert control over the committee before the committee can be "utilized". 
The proper statement of the "utilized" test is whether an agency either has management of the 
committee or, in some fashion other than management, exerts control over the committee. 

The controlling legal authority is Washington Legal Foundation v. Us. Sentencing 
Commission, 17 F.3d 1446 (D.C.Cir. 1994). In that case, the Federal Court of Appeals for the 
District of Columbia Circuit gave structure to the U. S. Supreme Court's prior decision 
interpreting the term "or utilized." See Public Citizen v. Department of Justice, 491 U.S; 440 
(1989). The Court of Appeals ruled that the word "utilized" indicates "something along the lines 
of actual management or control of the advisory committee." Washington Legal Foundation at 
1450 (emphasis added). The operative criterion for determining whether a committee has 
sufficiently close ties to an agency in order to render it "utilized" is whether the agency has either 
management of the committee or exerts some other type of control, but not necessarily both. The 
decision directly turns on the phrase "management or control" -- the wording is clear and the 
case permits no other interpretation. 

In Washington Legal Foundation the court established a two-prong test, using two 
separate criteria for determining whether a group is "utilized" within the meaning of the F ACA. 
The text of the decision uses the exclusive disjunctive "or" to indicate that management is a 
distinct and separate criterion from control. A committee that has not been established by the 
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President or a federal agency is "utilized" if the President or an agency is either in charge of the 
management of the committee or exerts control over the committee by some other means. I 

The importance of this distinction is readily evident. If the definition of "utilized" 
requires "management or control," then a federal agency would only have either to manage a 
committee or, exert control over a committee in order for the committee to be subject to the 
requirements of F ACA. Requiring a showing of both federal management and federal control 
increases the burden on those attempting to ensure that F ACA requirements are met. The result 
of conjoining the two separate criteria into a single unit ("management and control") is to 
artificially reduce the number of committees that are potentially subject to the F ACA. This was 
not intended by the Court of Appeals in Washington Legal Foundation or by the Supreme Court 
in Public Citizen. 

In most situations it is less complicated for a federal agency to exert control through 
funding, contractual arrangements, support for meetings, setting the committee agenda and the 
like, than it is for an agency to manage the workings of a committee. Actual management would 
be a greater commitment of agency staff and supervisory personnel time in a much more public 
and official relationship. Thus, an agency can exercise control of committees, even illegal or 
so-called "phantom" committees, without "actually managing" the committees. 

Furthermore, the proposed rule GSA uses both the conjunctive, "management and 
control," as well as the disjunctive, "management or control." The definition ofthe term " 
utilized" employs the conjunctive, while the description of committees that are excluded from 
F ACA coverage uses the disjunctive. The proposed rule uses the phrase "management and 
control" in the definition of term "utilized" and twice reiterates this precise phraseology in the 
accompanying explanatory guidance in the "Key points and principles." 65 FR 2509. 
Subsequently, however, the proposed rule states that committees are not "utilized" within the 
meaning of the F ACA "provided that such committees or groups are not actually managed or 

I The court reinforced the fact that the "management or control" test involves two distinct 
criteria when it concluded that the Sentencing Commission working group was not "utilized" 
under the F ACA because "[t]he Commission manages and controls its own Advisory Group." 
Washington Legal Foundation at 1451 (emphasis added). The conjunctive was properly used in 
this statement to clarify that since the Commission both managed and controlled the Advisory 
Group, then the Department of Justice (DOJ) did not meet either criteria -- DOJ did not actually 
manage nor did DOJ control the advisory committee. Had DOJ met either prong of the test, the 
Advisory Group would have been a "utilized" committee. 
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controlled by the Executive Branch." Sec. 102-3.35,65 FR 2508 (emphasis added). Although 
Sec. 102-3.35 addresses groups that are specifically excluded from FACA, and while it refers to 
the application of the test to FACA excluded groups in the negative, the logic of this provision 
clearly contradicts the prior use of the conjunctive in the definition of "utilized." Sec. 102-3.35 
indicates that a committee is excluded only ifboth conditions are met, i.e., it is neither managed 
nor controlled by a federal agency. It follows that if either condition is met, that is, if a federal 
agency either manages or controls the committee, then the committee is not excluded from 
F ACA coverage. This statement correctly applies the Washington Legal Foundation test and 
contradicts the use of the conjunctive ("management and control") in defining the tenn " 
utilized. "2 

Similarly, Sec. 102-3.50 of the proposed regulations uses the tenn "actual management or 
control" in regard to Section 15 of the F ACA. 65 FR 2511 (emphasis added). In explaining the 
relationship between federal agencies and the academies covered by Sec. 15, the proposed rule 
states that even under the amendments to the statute, "[ a]gencies must not manage or control the 
specific procedures adopted by each academy." Id., Sec. 102-3.50(b) (emphasis added). The 
proposed rule goes on to state that committees covered by Sec. 15 must be under both the actual 
management and the control ofthe academy, not a federal agency. In this instance the use of the 
conjunctive word "and"is appropriate and indicates that the academies cannot cede either 

2 Advocates acknowledges that there may be some confusion on this issue. Some court 
decisions have contributed to confusion on this point by, at times, restating the Washington Legal 
Foundation "management or control" test using the conjunctive "and." These references, 
however, have only been intended to indicate that the terms "management", on the one hand, and" 
control", on the other, are both criteria of the test. See, e.g., Byrd v. us. E.P.A., 174 F.3d 239, 
246 (D.C. CiT. 1999) (agency actions did not qualify as "management and control sufficient to 
render the committee utilized under F ACA). That this is a way of references both tenns and not 
a restatement of the "management or control" test is obvious because, in most instances, courts 
only use conjunctive "and" after previously citing the precise language in Washington Legal 
Foundation. Thus, in Animal Legal Defense Fund v. Shalala, the court quotes Washington Legal 
Foundation to the effect that the "utilized" test requires '''something along the lines of actual 
management or control ofthe advisory committee.'" 104 F.3d 424,430 rehearing en banc 
denied 114 F.3d 1209, cert denied 118 S. Ct. 367 (1997). It is unlikely that the court, which 
directly quoted and purposefully emphasized the disjunctive wording of the test, made a mistake 
or changed the test when it referred to management and control in the conjunctive later in the 
same paragraph. Id. 
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management or control of their committees to federal agencies lest they run afoul of the 
restrictions put in place in lieu of the "utilized" test. 

Advocates recommends that GSA revise the proposed rule by changing "management 

and control" to "management or control" in the definition of the term "utilized" in section 
102-3.30, and in both instances in which it appears in the "Key points and principles"guidance 
for that section. In addition, the explanation of this aspect of the proposed rule that appears in 
the preamble of the rule under the heading "What Significant Revisions Are Being Made?" 
should also be revised to reflect the fact that "management or control" is the legal test of whether 
a federal agency has "utilized" a committee. 

Other"Utilized" Matters 

In addition to the use of the disjunctive, Advocates makes two other suggestions related 

to GSA's guidance on the term "utilized." First, the current definition of the term "utilized" in 
the existing regulations includes the concept of a "preferred source" of advice. While Advocates 
understands that agency "management or control" is the legal standard to be applied to determine 
whether a committee is "utilized," there is room for retaining the "preferred source" concept. An 
agency can control a committee with an established existence outside the government "through 
institutional arrangements" that constitute the committee "as a preferred source from which to 
obtain advice or recommendations on a specific issue or policy ... in the same manner as ... 
advice or recommendations from an established advisory committee." 41 C.F.R. § 101-6.1003, 
Definitions ("Utilized" (or "used")). The "institutional arrangements" that permit the committee 
to become a "preferred source" of advice may well be sufficient to constitute either management 

or control by the agency. The proposed regulations should, at the very least, indicate that such" 
preferred source" arrangements must be carefully scrutinized to determine whether any attendant" 
institutional arrangements" meet the "actual management or control" test. 

The second item is the example provided to clarify whether a group is "utilized." The 
sole example given is that of a "Town Meeting." 65 FR 2509, Key points and principleslIl Is 
the group "utilized"? Advocates agrees that, in general, agency sponsored public meetings, and 
so-called "Town Meetings," are not subject to F ACA. The proposed rule accurately states that" 
[s ]ince the Government does not 'manage or control' (utilize) the assembled group, F ACA does 
not apply." Id. at Guidance. In most cases, public meetings are held by an agency seeking input 
from members of the general public as well as from individuals and organizations in the 
interested public. There is no "committee" as such, and because public meetings do not lend 
themselves to either strict agency management or control, F ACA is not relevant. It is valuable 
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for GSA to communicate this information in the guidance so that the public and agency officials 
have no confusion on this point. The public "Town Meeting," however, has never been a 
particularly controversial "utilization" issue, at least among F ACA practitioners. Although the" 
Town Meeting" example clears up a misconception about agency-held public meetings, it does 
not provide any insight into situations that may constitute either actual management or control. 
Advocates recommends that the GSA add an example or two that apply the factors mentioned in 
the guidance for the definition of the term "utilized", viz; 1) does the agency appoint the group's 
members or otherwise determine its composition?, 2) does the agency set the group's agenda? 
and 3) does the agency fund the group's activities? Jd at Key points and principles/l Definition 
of "utilized "/Guidance subsection A. 

Operational Committees 

The description of operational committees is troublesome because it provides a major 
potential loophole to F ACA observance. Advocates agrees that truly operational committees, 
because they do not function to provide consensus advice and recommendations, are excluded 
from coverage of F ACA. However, according to the proposed rule, an operational committee 
may only become subject to the F ACA when it becomes "primarily" advisory in nature. 
Proposed rule § 102-3.35(k), 65 FR2509. FACA will only be applied to an operational 
committee when it so thoroughly departs from its original mission that it becomes "primarily" an 
advisory committee. In essence, this sets an all or nothing standard for judging the advisory role 
of operational committees. This rule is unrealistic and invites abuse. 

Most operational committees are unlikely to become "primarily" advisory in nature, nor 
would an agency which properly supervises such committees allow this to occur. That does not 
mean that operational committees would not perform essential and important advisory functions 
that should be covered under the F ACA. The language in the proposed rule would allow, indeed 
encourage, agencies to manage their committees in such a way so that committees established as 
operational are given advisory functions as welP According to the proposed rule this is legal so 

3 Agencies have the added incentive of a limitation on the number of discretionary 
advisory committees that are permitted. See Executive Order 12838 (Feb. 10, 1993) and Office 
of Management and Budget Circular No. A-135 (Oct. 5, 1994). 
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long as the advisory function was not the "primary" work of the committee, which, almost by 
definition, it would not be. Moreover, since the very agencies that might take advantage of this 

loophole are responsible for determining whether the functioning of an operational is "primarily" 
advisory or operational, agencies will have complete control over this process. An otherwise 
legally constituted operational committee, that need not meet any F ACA requirements, can, 

therefore, legally perform many significant advisory functions so long as it is not deemed to be " 
primarily" advisory by the agency that is using it as an advisory committee. 

To address this concern, Advocates recommends that the proposed rule require that 
operational committees should not perform advisory functions that are not directly related to the 
operational mission of the committee. If an operational committee performs an advisory 
function that is not directly related to its operational functions, then the committee must comply 
with the FACA and the GSA regulations. In addition, when an operational committee performs a 
significant advisory function that is directly related to the mission of the committee, it is also 
required to comply with the F ACA and the GSA regulations. 

Balanced Membership 

The proposed regulations accurately state the requirement for balanced membership and 

governing policy regarding balanced membership. See GSA proposed rule §§ 102-3.1 5(c) and 
102-3.75(c)(3). Beyond what is stated in the proposed rule, however, there is a need for 
pragmatic guidance to agency committee management personnel as to how they should 
accomplish the goal of balanced membership. The regulations should provide guidance 
regarding desirable attributes for an agency to include in its plan to attain fairly balanced 
membership. In addition, guidance could be provided about agency strategies of public outreach 
that have proven successful in contacting and retaining candidates for committee membership. 

Conflict of Interest 

GSA should also provide guidance to agency personnel on financial disclosure 
procedures and the need to carefully consider potential conflicts of interest among candidates for 
advisory committee membership. Committee management officials should be made aware of 
federal requirements and ethical obligations regarding financial disclosure to the federal 
government, and agency personnel should be provided guidance regarding the disposition of 
financial, as well as non-financial, conflicts of interests. 



Advocates for Highway and Auto Safety 
Federal Advisory Committee Management 
Proposed Rule, FPMR Amendment A
March 14, 2000, Page 8 

Public Access To Committee Records 

The proposed rule does not delineate the right of the public to have access to advisory 
committee records and documents. Subpart E of the proposed rule states that it outlines 
the documentation that must be made available to the public. Proposed rule § 102-3.160 (65 FR 
25.17). However, public access to records is referred to only in connection with an agency 
determination to close a meeting to the public. Proposed rule § 102-3.180(d) (65 FR 2518). 
Public access to advisory committee records is not addressed. Advocates recommends that the 
GSA include a subsection that describes the right of the public to access to advisory committee 
records, including drafts of committee documents, minutes of meetings, and submissions of 
committee members, agency staff, as well as other members of the public, and that indicates that 
agencies have a duty to make committee records available to the public unless there is specific 
legal direction that provides otherwise. The regulations should further require agencies to 
publish how, when and where advisory committee records are available and the name of an 
agency official the public can contact in order to obtain access to the records. Public access to 
these records should be simplified as much as possible. 

Definition of "Committee meeting" 

Advocates concurs that the definition of the term "meeting" or "committee meeting" 
should encompass the idea that a meeting can take place through electronic means. Because the 
definition is intended to be expanded to cover "meetings" in which some or all of the participants 
are in different locations, the word "gathering" should be replaced or supplemented. Gathering 
implies a physical assembly or meeting in one place. While it may take on a broader meaning in 
the electronic age, it has not done so as yet. Advocates suggests the addition of the word 
interaction which suggests an interchange without connotation of a single location. The 
proposed rule would then read as follows: Committee meeting means any gathering or interaction 
of committee members (whether in person, through electronic, or other means) authorized by an 
agency for the purpose of deliberating on the substantive matters upon which the committee 
provides advice and recommendations. 

Respectfully submitted, 

Henry M. Jasny 



Advocates for Highway and Auto Safety 
Federal Advisory Committee Management 
Proposed Rule, FPMR Amendment A
March 14, 2000, Page 9 

General Counsel 



r" 
! 

Charles F. Howton 
04103/2000 07:58 PM 

To: James L. Dean/MC/CO/GSNGOV@GSA, Deborah F. Connors/MC/CO/GSNGOV@GSA, 
editor@webdelsol .com 

cc: stringfl@od.nih .gov 

Subject: FW: New GSA FACA Rule 

Comment #F20 

DC -- hardcopy in your in-box. 

MN -- for website. 

LaVerne -- again , thanks again. Edited for format consistency . Will forward copy to Marie/Ellen at HHS. 

------------------- Forwarded by Charles F. Howton/MC/CO/GSAlGOV on 04/03/2000 09:37 AM --------------------------

From: 

To: 
cc: 

"Stringfield LaVerne Y. (00)" <StringfL@OD.NIH.GOV> AT internet on 03/30/2000 03:12 PM 

Charles F. Howton/MC/CO/GSNGOV 

Subject: FW: New GSA FACA Rule 

Comments from the Agency for Toxic Substances and Disease Registry (ATSDR), 
HHS. CDC provides them with administrative support including Committee 
Management. 

1. It is clear that the original Federal Advisory Committee Act intended that 
subcommittees would be subject to all FACA requirements since the definition of 
the "term" advisory committee explicitly includes subcommittees. 

2. This position is strengthened by the 1987 GSA Federal Advisory Committee 
Management Rule which identifies two types of subcommittees (dependent and 
independent) and clarifies the requirements and applicability for each. 

3. There are real world , practical benefits from the retention of the definitions 
in the above regulations. For example, the Health Effects Subcommittees for DOE 
sites have enough commonality to effectively operate under one charter. Howev er, 
they are geographically separated by large distances (i.e., Hanford and Savannah 
River); each site has a unique set of contaminants and therefore; a potentially 
unique set of health effects, concerns, and issues; and the communities 
surrounding each of the sites are demographically unique to that geographical 
area in each case. It would be very costly and time-consuming for all subcommittee 
representatives from all sites to travel to each meeting since their concerns and 
agendas would be so diverse. 

Vickie Boothe , ATSDR 



...... , .... 

1. The requirement that "copies of each report or other document received, issued, 
or approved by the committee; and minutes of advisory committee and subcommittee 
meetings" be finalized within 90 days may be problematic for committees covering 
scientific issues. Highly scientific/technical issues being reported require an 
added level of quality assurance, increasing the time necessary to finalize the 
reports. We understand that some such committees approve the minutes of the 
preceding meeting at their next meeting -- which frequently occurs more than 
90 days later. 

2. There should be some provision for handling emergency situations included 
in the FACA Rule. 

Gloria Kovach, ATSDR 
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From: "Stringfield LaV rne Y. (OD)" <StringfL@OD.NIH.GOV> AT internet on 03/30/2000 03:07 PM 

To: 
cc: 

wton/MC/CO/GSNGOV 

Subject: Proposed Rule Comments 

------ = NextPart 001 01BF9A83.920D5EAA 
Content-Type: text/plain; 

charset=us - ascii 
Content-Transfer-Encoding: 7bit 

More from CDC below . 

LaVerne Stringfield 
Director, 

Office of Federal Advisory Committee policy 
Bldg. 31 , Room 3B59 
(301) 496-2123; Fax (301) 402-1567 
Email: LS34v@nih . gov <mailto:LS34v@nih.gov> 

-----Original Message-----
From: Sanchez, Nestor [SMTP:nxs8@cdc.gov] <mailto: [SMTP:nxs8@cdc.gov]> 
Sent: Wednesday, March 29, 2000 11:08 AM 
To: Stringfield, Laverne (NIH) 
Cc: Burch, Burma 
Subject: FW : facacommentsOO 
Laverne: These are the official comments from the CDC Office of General 
Counsel 

> -----Original Message-----
> From: 
> Sent: 
> To: 

Tress, Deborah W. 
Friday, March 03 , 2000 4:27 PM 
Sanchez, Nestor; Armstrong, Mary M. 

> Cc: Kocher, Paula L.; Malone, Kevin M. 
> Subject: facacommentsOO 
> 
> Nestor / Mary : Attached are comments on the FACA reg. from me and Kevin. 
> PLease forward through whatever channels you think are appropriate. > 
Thanks, Deb & Kevin. 
> 

> 
> « facacommentsOO.doc» «facacommentsOO.doc» 

- - --- - = Nex tPart 001 01BF9A83.920D5EAA 
Content-Type : text/html; 

charset=us - ascii 
Content-Transfer-Encoding: quoted-printable 

< !DOCTYPE HTML PUBLIC "- //W3CjjDTD HTML 3.2 j jEN"> 
<HTML> 
<HEAD> 



.. 

<BR> <FONT COLOR=3D"#0000FF" SIZE=3D2 FACE=3D"Arial">&gt;</FONT> <FONT = 
COLOR=3D"#0000FF" SIZE=3D2 FACE=3D"Arial">Sent: Friday, March 03, 2000 = 
4:27 PM< / FONT> 
<BR><FONT COLOR=3D"#0000FF" SIZE=3D2 FACE=3D"Arial">&gt;</FONT> <FONT 
COLOR=3D"#OOOOFF" SIZE=3D2 FACE=3D"Arial">To : &nbsp;&nbsp; Sanchez, = 
Nestor; Armstrong, Mary M.< / FONT> 
<BR><FONT COLOR=3D I #0000FF" SIZE=3D2 FACE=3D IArial">&gt;</FONT> <FONT 
COLOR=3DI#OOOOFF" SIZE=3D2 FACE=3D I Arial">Cc:&nbsp;&nbsp; Kocher, Paula 
L .; Malone, Kevin M. </FONT> 
<BR> <FONT COLOR=3DI#OOOOFF" SIZE=3D2 FACE=3D"Arial">&gt;< / FONT> <FONT = 
COLOR=3DI#OOOOFF" SIZE=3D2 = 
FACE=3D"Arial">Subject:&nbsp;&nbsp;&nbsp;&nbsp;&nbsp; = 
facacommentsOO </ FONT> 
<BR> <FONT COLOR=3D I #OOOOFF" SIZE=3D2 FACE=3D"Arial">&gt;</FONT>=20 <BR><FONT 
COLOR=3D"#OOOOFF" SIZE=3D2 FACE=3DIArial">&gt;</FONT> <FONT = 
COLOR=3D I #OOOO FF " SIZE=3D2 FACE=3D IArial" >Nestor/Mary:&nbsp ; Attached 
are comments on the FACA reg . from me and Kevin.</FONT> 
<BR><FONT COLOR=3D"#0000FF" SIZE=3D2 FACE=3D"Arial">&gt;</FONT> <FONT 
COLOR=3D"#OOOOFF" SIZE=3D2 FACE=3DIArial">PLease forward through = 
whatever channels you think are appropriate. </ FONT> 
<BR><FONT COLOR=3D I #OOOOFF" SIZE=3D2 FACE=3D"Arial">&gt;</FONT> <FONT 
COLOR=3D"#OOOOFF" SIZE=3D2 FACE=3D"Arial" >Thanks, Deb &amp; = 
Kevin. </FONT> 
<BR> <FONT COLOR=3D"#0000FF" SIZE=3D2 FACE=3DIArial">&gt;</FONT>=20 <BR><FONT 
COLOR=3DI#0000FF" SIZE=3D2 FACE=3D"Arial" >&gt ;</FONT>=20 <BR><FONT 
COLOR=3DI#0000FF" SIZE=3D2 FACE=3D"Arial">&gt;&nbsp; </FONT> = 
<FONT COLOR=3D "# OOOOFF" SIZE=3D2 = 
FACE=3D IArial" >&lt;&lt;facacommentsOO . doc&gt;&gt;</FONT><FONT 
FACE=3D"Arial" SIZE=3D2 COLOR=3D I #000000"> 
&It;&lt;facacommentsOO.doc&gt;&gt; </FONT> 
</ P> 
</UL> 
</BODY> 
</HTML> 
------ = NextPart 001 01BF9AB3.920DSEAA--

- facacommentsOO.doc 



Comments on the General Services Administration Proposed Rule on Federal Advisory Committee 
Management - 41 CFR Parts 101-65 and 102-3 

1. Subcommittees §§ 102-3.30, 102-3.35, 102-3.170, and 102-3.185 - We appreciate the 
clarification of the status of, and requirements related to, subcommittees that report to chartered 
advisory committees. The proposed language is more consistent with the statutory language than 
the existing rule. A couple of points however, still require clarification. First, although the 
preamble states on page 2504 that a subcommittee that reports to a parent committee is not an 
advisory committee, meetings of a subcommittee are included under the definition of "committee 
meeting." The language of § 102-3.185 seems to imply that such committees are covered by the 
Act, but may be exempted from the notice and open meeting requirements of the Act when 
conducting the activities listed. It is also not clear what record-keeping requirements are related 
to subcommittee activities that are not subject to notice and openness requirements. Finally, does 
the definition of "subcommittee" in § 102-3.30 mean that individuals can be appointed as members 
of subcommittees who are not members of the full committee? 

2. Utilized § 102-3.35(c) - Generally this section is clear and better reflects the current state of 
FACA case law. However, the language in the parenthesis seems to imply that an agency could 
simply contract with an outside party to establish an advisory committee to advise the agency. 
Please clarify the intent of this statement. 

Please also comment on the applicability of FACA to collaborations between federal agencies and 
outside groups. Often in the context of collaborative activities, groups comprising federal and 
non-federal employees meet to basically advise each other on the implementation of the 
collaborative activity. 

3. Appointment of members §§ 102-3.15(c) and 102-3.150 - This language is helpful to clarify that 
appointment of members is at the discretion of the agency head, subject to the balance 
requirements. The chart indicates that the solicitation of nominations may be part of the process, 
but is not required. Does GSA have an opinion on the appropriate role of the existing advisory 
committee members in identifying and advising on the selection of new members? 

4. Pay and travel expenses for members and consultants §102-3.155 - Sub-section (i) of §102-
3.150 states that travel expenses may be paid for "committee members" and "staff members" we 
assume this would not preclude the payment of travel expenses of consultants. The "Guidance" 
provided in the chart on page 2516 is a little confusing in section II. A. It is our agency's practice 
to appoint committee members as Special Government Employees and to compensate them 
accordingly. This "Guidance" seems to imply that appointing members as consultants is the only 
way to provide compensation. It is not clear how this discussion relates to the Guidance on the 
next page III.B on "representatives" v. "Special Government Employees." Also, is it accurate to 
say that there are two uses of consultants related to advisory committees? First, members can be 
appointed as conSUltants rather than as SGE's, and second, that consultants can be procured to 
assist the committee membership in addressing particular issues. 

5. Recordkeeping §102-3.190(d) - The Federal Advisory Committee Act §10(b) states that "Subject 
to section 552 of title 5, United States Code (the Freedom of Information Act (FOIA» the 
records ... made available to or prepared for or by each advisory committee shall be available for 
public inspection and copying ... " Please clarify the extent to which the exemptions from release 
under FOIA may be applied to advisory committee documents. This reference to FOIA is not 
included in the proposed regulation. For example, if a draft agency document is provided to 
advisory committee members for review and comment, can that document be withheld either from 
the public attendees at the meeting or from subsequent FOIA requestors? Further, what, if any, 
would be the record keeping requirements related to a subcommittee exempt from the notice and 
openness requirements that reports to a full committee. Particularly, would notes, drafts, etc. be 
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required to be included in the committee's official records? Finally, must draft advisory committee 
documents be released prior to being finalized if they are not released 

6. Notice §l02-3.175 - On some occasions, advisory committee consultation is necessary on an emergency 
basis that may not allow for 15 day advance Federal Register notice. The regulation does not seem to 
allow for any type of emergent exception to the 15 day notice as allowed by the current regulations. It 
would also be helpful to allow for alternative means of notice when urgent circumstances do not allow for 
timely publication in the Federal Register. Notice would still be provided in the Federal Register as 
quickly as possible prior to, or immediately following, the meeting. Please clarify. 



To: James L. Dean/MC/CO/GSAlGOV@GSA, Deborah F. Connors/MC/CO/GSAlGOV@GSA, 
editor@webdelsol .com 

cc: stringfJ@od.nih.gov 

Subject: Comments to Proposed Rule 

Comment #F18 

DC -- hardcopy in your in-box. 

MN -- for website. 

LaVerne -- thanks again . Edited for format consistency. Will forward copy to Marie/Ellen at HHS. 

-------------------- Forwarded by Charles F. Howton/MC/CO/GSAlGOV on 04/03/2000 09:37 AM ---------------------------

From: 

To: 
cc: 

"Stringfield LaVerne Y. (00)" <StringfL@OD.NIH.GOV> AT internet on 03/30/2000 03:06 PM 

Charles F. Howton/MC/CO/GSAlGOV 

Subject: Comments to Proposed Rule 

Comments from the Centers for Disease Control and Prevention , HHS. 

Regarding subcommittees, on page 2508 under section 102-3 . 30, subcommittee is 
defined as "a group that reports to a chartered advisory committee and not 
directly to the agency, whether or not its members are drawn in whole or in 
part from the parent committee." On page 2505, it states that "GSA agrees 
that agencies should assure that subcommittees are appropriately reporting 
to agency officials through their parent committees." However, on page 2519, 
section 102-3 . 200, "Key po i nts and principles," the table reads "subcommittees 
that report to a parent committee, and not directly to a Federal official, 
need not open their sessions to the public or comply with the Act's procedures 
for announcing meetings." Does this mean, then, that subcommittees can report 
directly to Federal officials and not to parent committees, and are 
subcommittees reporting directly to a Federal official subject to FACA? 

Helen Kuy kendal l 
CDC Committee Management Specialist 



From: 

To: 
cc: 

· , 

"Abraham ~jPfgia" <GAbraham@comdt.uscg.mil> AT internet on 03/14/2000 03:45 PM 

Cha~~owtOnIMC/CO/GSAJGOV 

Subject: Comments on Proposed Rule 

Mr. Howton: 

The. attached file is Coast Guard's comments on GSA's proposed rule amending 
the regulations governing the implementation of the Federal Advisory Committee 
Act. A hard copy will follow. 

«GSA FACA RULE AMENDMENTS.doc» 

Georgia C. Abraham 
Group Federal Officer 
U. S. Coast Guard 
G-CQM, Room 2219 
(202) 267-6931 
(202) 267-4849 fax 
gabraham@comdt.uscg.mil 

- GSA FACA RULE AMENDMENTS.doc 



Commandant 
U. S. Coast Guard 

Mr. Charles F. Howton 

General Services Administration 
Office of Governmentwide Policy 
Committee Management Secretariat (MC) 
1800 F. Street, NW (Room G-230) 
Washington, DC 20405 

Dear Mr. Howton: 

2100 Second Street, SW 
Washington, DC 20593-0001 
Staff Symbol: G-CQM 
Phone: 202-267-6931 
FAX: 202-267-4849 

5420 
(dated March 14, 2000) 

ADVANCE COpy 

This is in response to General Services Administration request for comments on its proposed 
rule, published in the January 14,2000, issue of the Federal Register (Vol. 65, No. 10, page 
2504), revising 41 CFR Parts 101-6 and 102-3, Federal Property Management Regulations 
coverage on Federal advisory committee management. In general, this proposed revision will 
greatly clarify and improve the usability of these regulations. Our comments on specific sections 
follow. 

Key Points and Principles Tables: The Key Points and Principles tables at the end of each 
subpart are useful. However, when there is more than one question in a Key Point and Principle, 
the numbering and lettering systems in the Questions and Guidance columns can be confusing. 
We suggest this system be better aligned between the last two columns for clarity. For example, 
when a guidance point answers more than one question, the question numbers to be answered 
could be listed immediately before the appropriate response. 

Section 102-3.340 Key points and principles, Key point V. Advisory committees established 
under FACA may perform advisory functions only. Section 102-3.15(e) The guidance 
provided in the first unlettered paragraph states that: "Agencies are responsible for'detennining 
whether or not a committee is "operational" and therefore, not subject to F ACA. II However, the 
guidance in paragraph A suggests a number of conditions that have to be met before a group can 
be operational, including Congressional action, appointments by the President, a legal 
relationship with an agency, and a dedicated budget. All of these conditions are outside an 
agency's control. If the conditions in paragraph A are conditions that must be used by an agency 
in determining whether a committee is operational, this should be clarified. We suggest wording 
such as "Using the criteria in paragraph A below, agencies are responsible for determining 
whether or not a committee is "operational" and therefore, not subject to FACA." Additionally, 
it may also be appropriate to reference this guidance to section 102-3.35(k) Operational 
committees. 
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Section 102-3.110, page 2514: The acronym "DFO" is undefined until its use in section 
102-3.140. We recommend "Designated Federal Officer (DFO)" in this first usage. Also, in 
paragraph (a), first sentence, fifth line, " ... available to support related to committee activities," 
we recommend deleting the word "to" after "related" for clarity. 

Section 102-3.170, page 2517: In the second sentence of paragraph (a) after the word "later," 
the word "by" should be changed to "be". 

Sincerely, 

lSI 
T. W. JOSIAH 
Vice Admiral, U. S. Coast Guard 
Chief of Staff 

2 
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From: 

To: 
cc: 

"Stringfie;~ ~2ffe Y. (OD)" <StringfL@OD.NIH.GOV> AT internet on 03/13/200009:34 AM 

Charles 7" ... on/MC/CO/GSAlGOV 

Subject: RE: comment on proposed FACA rule 

Thanks Chuck. As we discussed, this is our primary concern as well. In the 
past, when distinguishing our non-FACA committees from FACA groups, consensus 
advice has been a major barometer. It would be helpful to have more clarity 
on "de-emphasizing consensus advice" and examples provided. It would also be 
helpful to post on CMS' website the legal cases cited related to this issue. 

Just a few editorial changes recommended: 
Page 2509, (h) Local civic groups: Second line: 'croup' should be corrected to 
'group. ' 
Page 2518, first line, last word: 'by' should be corrected to 'be.' 
(recommendations that could later be adopted .... ) 

LaVerne Stringfield 
Director, 

Office of Federal Advisory Committee Policy 
Bldg. 31, Room 3B59 
(301) 496-2123; Fax (301) 402-1567 
Email: LS34v@nih.gov <mailto:LS34v@nih.gov> 

-----Original Message-----
From: charles.howton@gsa.gov [SMTP:charles.howton@gsa.gov] 
Sent: Friday, March 10, 2000 6:44 PM 
To: 
Cc: 

james.dean@gsa.gov 
Subject: 

fyi 

mabsher@os.dhhs.gov 
ewashin1@os.dhhs.govj Stringfield, LaVerne Y. (OD); 

comment on proposed FACA rule 

---------------------- Forwarded by Charles F. Howton/MC/CO/GSA/GOV on 
03/10/2000 06:40 PM ---------------------------

From: <jdavis2@os.dhhs.gov> AT internet on 03/10/2000 01:22 PM 

To: Charles F. Howton/MC/CO/GSA/GOV 
cc: "Steven Ottenstein" <sottenst@os.dhhs.gov> AT 

internet@ccMTA-GEMS-MTA-01, "tw" 
<tw%ogc.bal%os.dc@os.dhhs.gov> AT 
internet@ccMTA-GEMS-MTA-01 

Subject: comment on proposed FACA rule 

Mr. Howton: This message is in response to the notice at 65 FR 2504 



.. .. ... 

with 

fact 

proposed 

facts 

Law 

concerning the proposed rule for Federal Advisory Committee 
Managment. 

It would be helpful if proposed section 102-3.35 included an example 
similar to section 101-6.1004(1) in the existing rule for "any 
meeting 

a group initiated by the President or one or more Federal offical(s) 
for the purpose of exchanging facts or information." Federal 
agencies often rely upon this exception in the current rules, which 
derives from the 

that exchanging information is not the same as obtaining "advice and 
recommendations." There is potential for confusion because the 

regulation puts emphasis on whether a group is "utilized," and the 
government will often "exercise actual management and control" over 
a group, and therefore utilize it, for the benign purpose of 
exchanging 

or information. 

Jeff Davis, Chief, Administrative Law Branch, Business & Administrative 

Division, DHHS 







From: 

To: 
cc: 

<viCkLvickers@~K1tie.gov> AT internet on 03/21/2000 04:37 PM 

Charles r=;~n/MC/CO/GSNGOV 

Subject: Comment on Notice of Proposed Rulemakingf, FACA, 65 FR 2504 

The following comment is submitted by the u.s. Department of Energy's Chicago 
Operations Office in response to the proposed rulemaking published in the 
Federal Register on January 14, 2000, revising GSA's coverage on Federal 
Advisory Committee Management. 

Section 102-3.40, Key points and principles chart, Row I, definition of 
"utilized", fourth column entitled "Guidance", Paragraph B. The second 
sentence of this paragraph is vague. It is suggested that more meaningful, 
direct, language be used, e.g., [Ajffirmative responses to the above factors 
indicate the possibility that an agency may be exercising actual management 
and control of the committee. If these factors are answered affirmatively, the 
agency should consider why its role in the operation of the committee does not 
constitute actual management and control." 

If you have any questions regarding this comment, please contact Vicki Vickers 
by telephone at 630/252-2622 or bye-mail at vicki.vickers@ch.doe.gov. 



To: 
cc: 

Charles F. Howton 
03/09/2000 09:29 AM 

Subject: GSA Proposed Rule on Federal Advisory Committee Management 

---------------------- Forwarded by Charles F. Howton/MC/CO/GSAIGOV on 03/09/2000 09:26 AM ---------------------------

From: 

To: 
cc: 

"Fede Roberta" <Roberta.Fede@ost.dot.gov> AT internet on 03106/2000 05:56 PM 

Charles F. Howton/MC/CO/GSAlGOV 
"Williams Jamie" <Jamie.Williams@ost.dot.gov> AT internet@ccMTA-GEMS-MTA-01, "Smith Jeanne" 
<Jeanne.Smith@ost.dot.gov> AT internet@ccMTA-GEMS-MTA-01, "Abraham Georgia<USCG>" 
<GAbraham@comdt.uscg.mil> AT internet@ccMTA-GEMS-MTA-01, "Radloff Gwyneth" 
<Gwyneth.Radloff@ost.dot.gov> AT internet@ccMTA-GEMS-MTA-01 

Subject: GSA Proposed Rule on Federal Advisory Committee Management 

Reference: Section 201-3.125, p. 2517 

On behalf of the Department of Transportation, I question why an 
organization may not be named to an 
advisory committee. The Department sponsors a number of advisory committees 
to which member organizations are named, especially Federal Aviation 
Administration sponsored advisory committees. Each member organization names 
a person to represent them on the committee, and in the case of large 
rulemaking committees, that representation may change as the need for 
particular expertise on a rulemaking issue changes. 

The Department's standard policy is to name organizations to regulatory 
negotiation advisory committees. They, in turn name a specific person to 
represent them. The Department is concerned that particular interest 
groups/affected parties be represented, but does not feel the need to select 
the particular person within an interest group who would best represent that 
group's views. 



~00 
~~t 

From: "Mounts ,?}afia" <Gloria_Mounts@ed.gov>AT internet on 03/17/2000 05:34 PM 

To: 
cc: 

Charles'f Howton/MC/CO/GSAlGOV, Kennett F. Fussell Jr.lMC/CO/GSAlGOV 

/ 
Subject: FW: my comments on the proposed regs 

Here are some comments made by one of mY,DFO's. 

Gloria Mounts 
Acting Committee Management Officer 
Office of Intergovernmental and Interagency Affairs 
u.s. Department of Education 
400 Maryland Avenue, SW, Room 5E330 
Washington, DC 20202 
Phone: 202-401-3677 
Fax: 202-401-1971 
e-mail: gloria_mounts@ed.gov 

> -----Original Message-----
> From: LeBold, Bonnie 
> Sent: 
> To: 
> Cc; 
> Subject: 
> 
> Gloria -
> 

Thursday, March 09, 2000 5:42 PM 
Mounts, Gloria 
Phelps, Marianne 

my comments on the proposed regs 

> As requested, I reviewed the proposed FACA regulations. Attached are my > 
comments. Do you want me to forward them directly to GSA, or are you 
> compiling comments 
> from all the DFO's and then sending them on? 
> 

> 
> «FACAcomments.doc» 
> 
> Bonnie 
> 219-7009 

- FACAcomments.doc 
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Comments on Proposed Rule governing Federal Advisory Committee Management, 
published in the FEDERAL REGISTER on January 14, 2000 

1. Overall, the regulations, thanks to the "plain language" style, are much easier to 
understand than the current regulations. Thank you for writing them in a more 
consumer-friendly format. 

2. I found the preamble discussion regarding subcommittees (page 2504, third column, 
third paragraph) to be somewhat misleading. The last sentence in that paragraph 
states that, "Because a subcommittee which reports to a parent committee is not an 
'advisory committee' under FACA, there is no legal basis for applying any of FACA's 
requirements to such a subcommittee." However, Section 102-3.170 states that, "If 
subcommittees conduct deliberations that lead to advice or recommendations that 
could later [be] adopted by their parent committee without further deliberations, such 
meetings should be subject to all openness and recordkeeping policies of this 
subpart." I recommend modifying the preamble language so that it accurately 
reflects when FACA is applicable to subcommittees, as described in Section 102-
3.170. 

3. On page 2507, under Section 1 02-3.15(a) Determination of need in the public 
interest - I think the first sentence should be modified to read, "A non-discretionary 
advisory committee may be established only when it is essential to the conduct of 
agency business." With a non-discretionary advisory committee, either Congress or 
the President has already made the determination of need in the public interest. 

4. On page 2509, under 102-3.35(e) Groups assembled to provide individual advice
The sentence beginning with "However, agencies should be aware ... " needs to be 
expanded to provide an example or additional details. I think Example II in the chart 
under Section 102-3.40 illustrates when the exclusion in (e) would apply, but 
perhaps there needs to be an example that illustrates when this exclusion would not 
apply because the group is being "utilized" within the meaning of this part. 

5. On page 2512, Subpart C - Section 102-3.70 states that an advisory committee 
automatically terminates 2 years after its date of establishment unless the statutory 
authority used to establish the advisory committee provides a different duration. If 
the duration is greater than 2 years, can a charter be established to cover the entire 
period of duration specified in the statute? If so, that would be a welcome change 
from the current regulations that require the charter to be renewed every 2 years. 
The proposed regulations are not clear on this matter. 

6. On page 2518, Section 102-3.185 discusses what activities are not subject to notice 
and open meeting requirements. Would sessions in which Department staff . 
members provide training for committee members be considered committee pre
deliberative work? 



From: 

To: 
cc: 

~ 
~f#~ 
epamail,epa.gov> AT internet on 03/14/2000 07:06 PM <Sherer.Tim 

# 
Charle ' '. Howton/MC/CO/GSAlGOV 
Har .Clarence@epamail,epa.gov AT internet@ccMTA-GEMS-MTA-01, 
Schisler.Gordon@epamail,epa.gov AT internet@ccMTA-GEMS-MTA-01, Ellis.vicki@epamail,epa.gov AT 
internet@ccMTA-GEMS-MTA-01 

Subject GSA Proposed Rule 

Please see the attached, which responds to your Federal Register Notice of 
January 14, 2000. 

(See attached file: Mar14,OOGSAcomments.wpd) 

I - Mar14,OOGSAcomments.wpd 



~ "" ,I:'-

Mr. Charles F. Howton 
Deputy Director, Committee Management Secretariat 
General Services Administration 
1800 F Street NW 
Washington, D.C. 20405 

Dear Mr. Howton: 

March 14, 2000 

This letter is in response to your Federal Register Notice on January 14,2000 entitled, " 
Federal Advisory Committee Management; Proposed Rule." As the Environmental Protection 
Agency's (EPA) office responsible for the oversight and policy of EPA's federal advisory 
committees, the proposed rule was distributed to all Agency Designated Federal Officials and 
applicable senior Agency officials. In this distribution, the option was provided to coordinate 
responses with our office, or send responses directly to the General Services Administration. 
This response is the coordinated response from EPA. However, you may receive additional 
responses from individual EPA offices. 

We welcome the revisions contained in the proposed rule and have no comments that 
would recommend a change. The new flexibility in the proposed rule is particularly welcome. 
Our objective now is to develop EPA policy on federal advisory committees that (a) reflects the 
goals of the Agency, including the goal of, "Expansion of Americans' Right to Know About 
Their Environment," and (b) incorporates this new flexibility. 

Sincerely, 

Timothy O. Sherer 
Program Manager 
EPA Federal Advisory Committee Management 



March 22, 2000 

Mr. Charles F. Howton 
Deputy Director, Committee Management 

Secretariat 
General Services Administration 
1800 F Street, NW 
Washington, D.C. 20405 

Dear Mr. Howton: 

I am offering comments on the proposed General Services 
Administration (GSA) regulations covering the implementation of 
the Federal Advisory Committee Act (FACA). These comments are 
offered from the Office of the Science Advisory Board (OSAB) at 
the U.S. Environmental Protection Agency (USEPA)and are 
independent from the comments offered on behalf of the Agency, 
per se. In filing these comments in this way, I am availing 
myself of the opportunity provided by the overseers FACA 
activities at USEPA (i.e., the Office of Cooperative 
Environmental Management (OCEM)) to file separate comments, if we 
so chose. 

BACKGROUND ON THE SAB 

The USEPA Science Advisory Board (SAB) is one of the largest 
FACA operations in our Agency and one of the larger such groups 
in the government. The SAB was mandated by Congress in 1978 and 
currently consists of ten di.stinct Committees, two of which are 
separately chartered (and are, therefore, Tier I committees in 
their own right) and eight of which are Tier II committees. The 
Tier II committees report to the Administrator through the SAB 
Executive Committee (EC), which functions as the Tier I committee 
carrying out the Congressional mandate. 

The SAB consists of roughly 100 members, appointed by the 
Administrator, populating the ten committees and the EC. In 
addition, the work of the Board is supported through the 
participation of 350+ Consultants, who serve on an ad hoc basis 
and are appointed by myself. Collectively, the committees of the 
Board meet 40+ times per year in publicly announced and 



accessible gatherings and generate roughly 30 reports per year. 

In recent years the SAB has intentionally reached out to 
other FACA committees, both inside and outside of USEPA, to 
broaden the range of advisory expertise that can be brought to 
bear on a problem and to address the problem in a more holistic 
fashion. This experience has demonstrated that there are, not 
surprisingly, differences in the way that FACA committees 
function. 

COMMENTS ON THE PROPOSED REGULATION 

My concerns are presented below in two groups: a) those that 
have government-wide implications, and b) those that have special 
implications to the USEPA and the SAB. 

Concerns that have government-wide implications 

1. The underlying rationale of the regulation. 

The preamble to the proposed regulation notes that the 
regulation is being revised in order to clearly state that 
subcommittees that report to FACA committees are not subject to 
FACA. The preamble notes that the current regulation, which 
stated explicitly that subcommittees are subject to all 
provisions of FACA except the requirement for a charter, "is 
problematic for two reasons. First, it applies FACA more broadly 
than the statute itself requires. Second, it essentially creates 
a special type of advisory committee that is subject to some, but 
not all, of FACA's requirements." (This latter condition is 
referred to as "FACA Lite.") 

The regulation then takes the position that subcommittees 
are not subject to the requirements of FACA and thus do not 
require a charter, may hold closed meetings, need not release 
internal working papers, etc. And yet, many of the subcommittees 
could meet the tests posed in the regulation for a FACA committee 
that is "managed and operated" by an Agency; i.e., 

(a) The Agency appoints the members to the 
subcommittee 

(b) The Agency provides the support for the 
subcommittee 

(c) The Agency sets the agenda for the subcommittee. 

To further complicate matters, the proposed regulation 
defines "subcommittee" so as to allow subcommittees to consider 
of persons totally distinct from the members of the parent 
committee. This situation represents an unexplained change from 
the current regulations and does not seem consistent with the 
common understanding of the term "subcommittee." 



This set of facts, by themselves, does not appear to provide 
a directing rationale for removing FACA~like requirements from 
such subcommittees. The same set of facts could be used to argue 
that such subcommittees should each have its own FACA charter 
(thereby resolving the problems of applying some, but not all, of 
FACA's requirements to subcommittees) or that the FACA charter of 
the parent body could/should serve as an umbrella for true 
subcommittees of the body, as well. I understand that the latter 
is the current "FACA lite" position. 

2. The untoward consequences of the regulation. 

To paraphrase Robert Frost, "There's something that 
doesn't like an open meeting." Our experience at the SAB and the 
pre-FACA history in the government testifies to the fact that 
there is an inherent inclination in many quarters toward 
decreasing -- not increasing -- the openness of the advisory 
committee process. These inclinations are usually not malicious, 
conspiratorial, or even intentional. For example, Committee 
members sometimes prefer to work out their differences in 
private; Agency offices sometimes prefer to conduct "more 
efficient" processes; etc. 

The effect of the proposed regulation is to give in to those 
inclinations in such a way that the opportunity for substantive 
observation of, let alone input to, the process by the public 
would be reduced. At the same time, by making it possible to 
pull the veil over many operations that are -- or should be -
open under the current regulation, the proposed regulation would 
inadvertently regenerate the "shade in which strange things can 
grow" that characterized conditions in the pre-FACA days. 

In short, the proposal seems to be addressing the 
non-problem of having too many open meetings. However, I suspect 
that the government has rarely been sued for having too many open 
meetings. Rather, this proposal permits the removal of 
subcommittee deliberations from the public view, a position that 
appears to be in conflict with the intent of FACA and appears to 
invite litigation. 

3. The schizophrenic nature of the regulation. 

The intent of the proposal is to clarify what is and what 
is not a FACA committee. The draft language early and boldly 
states that "Subcommittees reporting to a parent committee are 
not subject to FACA." However, there is so much conditional, 
suggestive, and equivocal language scattered throughout the 
remainder of the document 1 that the stage is set for even greater 
confusion on the part of agencies about what types of activities 



are or are not subject to FACA. 

In short, the proposal falls short of its goal of clarifying 
the situation. 

4. The definition of a subcommittee and associated 
implications. 

The reader should be warned that the definition of a 
subcommittee, as used in the proposal, is not consistent with the 
common use of the term. In contrast with the current regulation, 
the proposal admits the possibility of a "subcommittee" that has 
no overlapping membership with the parent body at all 2 • It is 
hard for me to imagine a circumstance that would benefit from 
such an arrangement, particularly if such a group is not held to 
the FACA standards of openness. Further, the proposal appears to 
be silent about who appoints the subcommittee; i.e., the Agency 
of the parent committee. 

A further consequence of concluding that subcommittees are 
not subject to FACA standards is that the materials provided to 
or prepared by/for the subcommittee would not necessarily be made 
available to the public. Rather, only products of the 
subcommittee destined for the parent advisory committee would be 
subject to the recordkeeping (and document availability) 
requirements of FACA. 

In short, the proposed regulation appears to have the 
potential for some unseemly activity; e.g., establishing a 
subcommittee that does its substantive work under a veil and has 
its efforts approved in a rubber stamp session of a "shell FACA." 

IFor example, the preamble states that "because a subcommittee which reports to a parent committee 

is not an "advisory committee" under FACA, there is no legal basis for applying any ofFACA's requirements 
to such a subcommittee." The proposed regulation goes on to say, however, that "if subcommittees conduct 
deliberations that lead to advice or recommendations that could later be adopted by their parent committee 
without further deliberations, such meetings should be subject to all openness and recordkeeping policies of 
this subpart." (102-3.170). Then, at 102-3.200, the proposed regulation cautions that agencies should not 
exclude the public from subcommittee meetings because "such exclusions would run counter to FACA's 

provisions requiring contemporaneous access to the committee deliberative process." (FACA section 1O?). 

2The current regulation doesn't define "subcommittee" although under the current 101-6.1 007(b)( 4), 
there is a de facto definition of subcommittee as "subcommittee of a chartered advisory committee, whether its 

members are drawn in whole or in part from the full or parent advisory committee". 
The definition of "subcommittee" in the proposed regulation, however, indicates that the 

subcommittee need not share any membership with the parent committee: "Subcommittee means a group that 
reports to a chartered advisory committee and not directly to the Agency, whether or not its members are 
drawn in whole or in part from the parent committee." 



Certainly, this is not the intent of the proposed regulation; 
however, it does seem to admit this possibility. 

5. Given the rapid growth in electronic means of 
communication, including the ability to hold "virtual meetings" 
via the Internet, the regulation is strangely silent on providing 
guidance on the application of FACA to these types of 
communication, which are already evident in the FACA operations 
across the government. Issues relating to recordkeeping, public 
access, availability of drafts, DFO responsibilities, etc. will 
have to be treated in the near term, as society becomes more 
Web-oriented. 

Concerns that have special implications to the USEPA and the SAB 

1. The inconsistent and fragile nature of the "more 
stringent than ." strategy. 

I understand that, even when the proposal becomes 
effective, it will be Agency policy to maintain the current 
practice of subcommittees operating in a FACA-lite fashion; i.e., 
publicly announced and accessible meetings, timely minutes, 
accepting public input, etc. 

At the same time, we need to recognize that: 

(a) This strategy invites wider disparity in FACA 
operations between different agencies, who will 
likely adopt different policies. The result will 
be less consistency across the government 
-regarding public access, public input, 
accountability, etc., thereby setting the stage 
for the characterization of "white hat" agencies 
and "black hat" agencies. 

(b) Agency policy much easier to change than is a 
governmentwide regulation, as it should be. The 
question is whether the issue at hand -- the 
underlying principles of FACA should be subject 
to such changes. 

2. Appointment and Status of Members of subcommittees. 

Currently, most of the SAB Members are Members of Tier II 
committees. Would they still be Members under the proposed 
regulations? Would they continue to be appointed by the 
Administrator? By the Staff Director? By the Executive 
Committee? 

The SAB has been fortunate in attracting some of the most 
qualified scientific talent in the country to help the Agency 



address a very wide range of technical problems. Part of the 
motivation for this participation, I imagine, is associated with 
being appointed as a "Member" of the Science Advisory Board. The 
proposal suggests that this might no longer be the case. 

3. The impact on credibility and operation of SAB. 

If the SAB Tier II committees were to function according 
to the proposed guidelines, there would be substantial loss of 
credibility of the SAB process, due to the fact that the 
detailed, substantive aspects of the SAB's work is performed at 
the Tier II level. The Tier I committee -- the Executive 
Committee -- could not possibly have the range of expertise to 
cover the breadth of technical issues addressed by the Board. 

If, on the other hand, the SAB Tier II committees were to 
become full-fledged, separately chartered FACAs, they would 
report directly to the Administrator, thereby lessening the 
effectiveness of the Executive Committee in carrying out its 
oversight and coordination role. 

A preferred option would be to maintain the current 
regulation's practice of conducting the Board's Tier II 
committees in a FACA-like fashion, invoking the Board's overall 
FACA charter as the reason for such action. 
CONCLUSION 

I applaud the efforts of GSA to update the FACA regulations. 
However, I fear that the current proposal could have unintended 
consequences for the FACA process and for the SAB that would run 
counter to the goals of good government that we all share. 

Sincerely, 

Donald G. Barnes, Ph.D. 
Staff Director 

Science Advisory Board 

cc: Mr. Tim Sherer, USEPA/OCEM 
Mr. Hale Hawbeeker, USEPA/OGC 

G:\SAB\DON\FACAREGS.CMT 

bee: SAB Official File, 1400A 
SAB Reading File, 1400A 
Barnes Reading File, 1400A 

1400A/DGBarnes/pytg/Room 6450Y/564-4543/3-22-99 
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From: wns@fws.gov> AT internet on 03/13/2000 02:49 PM 

sF. Howton/MC/CO/GSAlGOV To: 
cc: e_Grey@fws.gov AT internet@ccMTA-GEMS-MTA-01 

Subject: Proposed Rule on Federal Advisory Committee Management 

Dear Mr. Howton: 

GSA is to be commended for providing the updated subject Proposed Rule. 
However, one of the complaints that we often hear is that the process for 
creating and managing Federal Advisory Committees often takes a very long 
time. Therefore, we recommend that GSA encourage Federal Agencies to 
streamline the process wherever possible. 

Grady Towns 
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W; ' Charles F. HOWIon 
r .. ~;··· .. "''''' 03/10/2000 09: 18 AM 

To: Laura G. Smith/MVP/COIGSAlGOV@GSA 
cc: 

Subject: 



J I' ... 

LLI ! i ' ~y""., 

uJ'Y~"''': J..) .: L Laura G. Smith t'" l" ."'Y. 03/10/2000 08:40 AM 

To: Charles F. Howton/MC/COIGSAlGOV@GSA 
cc: William B. Davison II/MVRlCOIGSAlGOV@GSA 

Subject: Proposed FACA Rule 

Thank you for the opportunity to review the proposed FACA Rule. After carefully reviewing the changes, 
recent case law, and discussions with our attorney, we have determined that these changes will not 
impact our field operations, therefore, we submit a "No Comment." 



t±!.! 1 ' ~V"'" 
.oI,.M.L (LV~K_'" 
~ 1 Charles F. Howton h .. ·· ",,,. 03/02/200012:32 PM 

r' 
To: James L. Dean/MC/CO/GSNGOV@GSA 
cc: Ivy A. Dodson/CAI/CO/GSNGOV@GSA 

Subject: Proposed FACA Rule 

fyi 
---------- ------------ Forwarded by Charles F. Howton/MC/CO/GSAfGOV on 03/02/200012:28 PM -----------------------

I ~ , 
"'-'1" ........ . . 

'1""'+' 4 Joanne Szafran 
'j" (L",."", 03/02/200012:03 PM 

r'" 
1 

To: Charles F. Howton/MC/CO/GSNGOV@GSA 
cc: 

Subject: Proposed FACA Rule 

Thank you for the opportunity to review the proposed Federal AdviSOry Committee Act Rule. 

The OIG have reviewed the proposed rule and we have no comments 

Joanne Szafran 
202-219-0081 
3/2/00 



To: 
cc: 

Subject: Proposed FACA Rule 

MP has reviewed the proposed FACA rule and does not have any comments. Thanks for the opportunity 
to review it. 
--------------- ----- Forwarded by Ma~orie L. Lomax/MPE/CO/GSAlGOV on 03/01/200004:05 PM ------- ---------------- ----

To: Marjorie L. LomaxlMPE/CO/GSAlGOV@GSA 
cc: 

Subject: Proposed FACA Rule 

For review. 
---------------------- Forwarded by David L. Bibb/MP/CO/GSAlGOV on 02125/2000 01 :12 PM -------------------------

From: William B. Davison II on 02/25/2000 01 : 13 PM 

To: James L. Dean/MC/CO/GSAlGOV@GSA, Mary J. MitcheIlIME/CO/GSAlGOV@GSA, Frank 
McDonough/MG/CO/GSAlGOV@GSA, Mark G. Schoenberg/MIICO/GSAlGOV@GSA, Joe 
McKay/MJ/CO/GSAlGOV@GSA, Joan C. SteyaertlMKlCO/GSAlGOV@GSA, David L. 
Bibb/MP/CO/GSAlGOV@GSA, Becky Rhodes/MT/CO/GSAlGOV@GSA, Les 
Davison/MV/CO/GSAlGOV@GSA 

cc: 

Subject: Proposed FACA Rule 

Send comments. or no comments, to charles.howton@gsa.gov , or by fax to (202) 273-3559, with a CC to 
me. 

Select a representative , from your organization , to review and comment 
To the Deputy Associate Administrators in MK, MP, MT and MV, please forward to your Division 

Directors as well. 
If this has already been forwarded to you , please disregard. 

Thank you 
Bill Davison, Clearance Officer for M 

-------------------- -- Forwarded by William B, Davison Il/MVRlCO/GSAlGOVon 02/25/2000 12:56 PM - -------------------------

Ivy A. Dodson on 02/17/2000 11 :24:59 AM 



02/28/2000 09:07 AM 

To: Charles F. ' wton/MC/COIGSAlGOV@GSA 
cc: William Davison II/MVR/CO/GSAlGOV@GSA 

Subject: Proposed FACA Rule 

No comment from MVE. 
----------------- Forwarded by Delia P. Davis/MVE/CO/GSAlGOV on 02/28/200009:03 AM ------------------------

RJU.J. ! 

r")"""(' d Les Davison 
f.--!... (L, . ...., 02125/2000 03:33 PM 
t··· 
To: James D. Adams/MVS/CO/GSAlGOV@GSA, Delia P. Davis/MVE/CO/GSAlGOV@GSA, Deborah 

O'Neill/MVI/CO/GSAlGOV@GSA, Edward C. Loeb/MVRlCO/GSAlGOV@GSA, Albert A. 
MateraIMVP/CO/GSAlGOV@GSA 

cc: 

Subject: Proposed FACA Rule 

------------------- Forwarded by Les Davison/MV/CO/GSAlGOV on 02/25/2000 03:29 PM ---------------------------

From: William B. Davison II on 02/25/2000 01 :13 PM 

To: James L DeanIMC/CO/GSAlGOV@GSA, Mary J. Mitcheli/MElCOIGSAlGOV@GSA, Frank 
McDonough/MG/CO/GSAlGOV@GSA, Mark G. Schoenberg/MI/COIGSAlGOV@GSA, Joe 
McKay/MJ/CO/GSAlGOV@GSA, Joan C. SteyaertlMKlCO/GSAlGOV@GSA, David L. 
Bibb/MPICO/GSAlGOV@GSA, Becky Rhodes/MT/CO/GSAlGOV@GSA, Les 
Davison/MV/CO/GSAlGOV@GSA 

cc: 

Subject: Proposed FACA Rule 

Send comments. or no comments, to charles.howton@gsa.gov , or by fax to (202) 273-3559, with a CC to 
me. 

Select a representative , from your organization, to review and comment 
To the Deputy Associate Administrators in MK, MP, MT and MV, please forward to your Division 

Directors as well. 
If this has already been forwarded to you, please disregard: 

Thank you 
Bill Davison, Clearance Officer for M 

------------------- Forwarded by William B. Davison II/MVRlCO/GSAlGOV on 02/25/2000 12:56 PM ------------------------

Ivy A. Dodson on 02117/2000 11 :24:59 AM 



· ... 

To: Cha sF. Howton/MC/CO/GSNGOV@GSA, Deborah F. Connors/MC/CO/GSNGOV@GSA 
cc: 

Subject: Proposed FACA Rule 

FYI 
-------------------- Forwarded by James L. Dean/MC/CO/GSNGOV on 02/2512000 02:27 PM ------------------------

From: William B. Davison II on 02/25/200001 :1 3 PM 

To: James L. Dean/MC/CO/GSNGOV@GSA, Mary J. Mitchell/ME/CO/GSNGOV@GSA, Frank 
McDonough/MG/CO/GSNGOV@GSA, Mark G. Schoenberg/MIICO/GSNGOV@GSA, Joe 
McKay/MJ/CO/GSNGOV@GSA, Joan C. SteyaertlMKlCO/GSNGOV@GSA, David L. 
Bibb/MP/CO/GSNGOV@GSA, Becky Rhodes/MT/CO/GSNGOV@GSA, Les 
Davison/MV/CO/GSNGOV@GSA 

cc: 

Subject: Proposed FACA Rule 

Send comments. or no comments, to charles.howton@gsa.gov , or by fax to (202) 273-3559, with a CC to 
me. 

Select a representative, from your organization, to review and comment 
To the Deputy Associate Administrators in MK, MP, MT and MV, please forward to your Division 

Directors as well. 
If this has already been forwarded to you, please disregard. 

Thank you 
Bill Davison, Clearance Officer for M 

------------------- Forwarded by William B. Davison II /MVRlCO/GSNGOV on 02/25/2000 12:56 PM ------------------------

Ivy A. Dodson on 02/17/2000 11 :24:59 AM 

To: Eric M. Dodds/C/CO/GSNGOV@GSA, James M. TaylorNJPS/RW/GSAlGOV@GSA, Dawn S. 

cc: 

Linthicum/BE/CO/GSNGOV@GSA, Mirinda D. Jackson/E/CO/GSNGOV@GSA, Julie J. 
Johnson/FPP/CO/GSNGOV@GSA, Anne M. Quigley/GNCO/GSNGOV@GSA, Joanne 
Szafran/JPFP/CO/GSNGOV@GSA, Stephenie FosterIUCO/GSNGOV@GSA, Eugenia D. 
Ellison/LG/CO/GSNGOV@GSA, Helen C. Maus/LG/CO/GSNGOV@GSA, Harmon R. 
Eggers/LRlCO/GSNGOV@GSA, William B. Davison II/MVRlCO/GSNGOV@GSA, Marvin E. 
Saunders/PH/CO/GSNGOV@GSA, William R. Ratchford/S/CO/GSNGOV@GSA, Elizabeth B. 
ThompsonITCNCO/GSAlGOV@GSA, Hap ConnorsIX/CO/GSAlGOV@GSA, Gail T. 
Lovelace/CP/CO/GSNGOV@GSA, Elaine P. Dade/CNCO/GSNGOV@GSA, Daniel K. 
Cooper/CAI/CO/GSNGOV@GSA 

Subject: Proposed FACA Rule 

Below is a message from the Committee Secretariat's office asking for comments on the Proposed 
Federal Advisory Committee Act (FACA) Rule. That office is soliciting comments from all departments 
and agencies within the Executive Branch and asked that Committee Management Officers forward this 
message within their agency. Comments may be filed at the following internet address: 
charles.howton@gsa.gov, or by facsimile to (202) 273-3559. The Proposed Rule can be access through 
the Committee Management Secretariat's home page indicated below. 
--------------------- Forwarded by Ivy A. Dodson/CAl/CO/GSNGOV on 02/1712000 10:41 AM -------------------------

F~ 'K::::tt F Fussell Jr@GSA 
.. _' .,.,..,... 02/08/200004:58 PM 



To: Actuary@RRB.gov, afishel@fcc.gov, ALB@NRC.GOV, AngeI.Ray@DO.treas.gov, 
Barbara_C._Alloway@hud .gov, bgibson@dol.gov, bferguson@ostp.eop.gov, armand.esposito@ssa.gov, 
cabenedi@opm.gov, drakev@mail.va.gov, eblum@fec.gov, ellis.vicki@epamail.epa.gov, 
gloria_mounts@ed.gov, ivy.dodson@gsa.gov, ewashin1@os.dhhs.gov, gilda.presley@sba.gov, 
gloria.cabe@exim.gov, gowerel@sa15wpoa.us-state.gov, lisa.mushaw@usda.gov, 
maryann.hadyka@arch2.nara.gov, matt.crouch@hq.nasa.gov, mblase@cftc.gov, mgosliner@mmc.gov, 
muriel.anderson@fema.gov, neermama@acda.gov, nweiss@neh.fed.us, roberta.fede@ost.dot.gov, 
spaethj@osd.pentagon .mil , stringfl@od.nih.gov, tbish@ios.doi.gov, vkruk1@doc.gov, ALB@NRC.GOV, 
comesw.fasab@gao.gov, katzj@sec.gov, kkoyne@fec.gov, mquigley@ncd.gov, 
plowitzk@arts.endow.gov, raggio@access-board.gov, tnash@adf.gov, kyork@nsf.gov, 
caroUee.hurley@usccr.sprint.com, sharon_norman@ios.doi.gov, dcombs@oc.fda.gov, 
linda_wade@hud.gov, Istith@ustr.gov, pfelts@ustr.gov, rachel.samuel@hq.doe.gov, LMorton@usaid.gov, 
comesw. fasab@gao.gov, gcanter@neh.gov, johnnie_hodge@hud.gov, mbogdan@btgcinema.com, 
danieLrader@oa.eop.gov, cabenedi@opm.gov, ~buzzi@RRB . gov, tolson.valarie@sba.gov, 
starksd@stb.dot.gov, marvin.eason@mail.va.gov, linda_v.J)riebe@ondcp.eop.gov, 
plowitzk@arts.endow.gov, mgosliner@mmc.gov 

cc: Charles F. Howton/MC/CO/GSAlGOV@GSA, James L. Dean/MC/COfGSAlGOV@GSA, Margaret A. 
WeberfMCfCOfGSAlGOV@GSA 

Subject: Proposed FACA Rule 

Charles F. Howton 

This is a reminder that the new GSA proposed rule on Federal Advisory Committee Management was 
published in the Federal Register on 1114100, at 65 FR 2504 as a notice of proposed rulemaking (NPRM). 
We are soliciting not only your comments as CMOs, but comments also from other interested persons in 
your agencies, especially those whose duties involve FACA and committee management. The comment 
period closes on 3/14/00. 

If you have not already done so, please give the proposed rule wide distribution as soon as possible 
throughout your agencies, and to your external customers and stakeholders as well , to include advisory 
committee members. The proposed rule is available from our home page at 
http://policyworks.govlFACA_Townhali. 

As a minimum, the proposed rule should be reviewed by all component or subagency CMOs, GFOs, and 
DFOs, and personnel, legal, ethics, and other support staff as appropriate. Comments and perspectives 
from regional or field operating personnel are desirable as well. Also, we suggest that your senior 
decisionmaking officials be apprised of the proposed rule as necessary. 

As always, thank you for your participation and support of this critical initiative to update and streamline 
committee management activities and operations under FACA We will be discussing with you the status 
of the development and implementation of the final rule in future communications and in upcoming 
Interagency Committee meetings. 



To: 
cc: 

Subject: 

<Patrick_Boyd m.gov> AT internet@ccMTA-GEMS-MTA-01 
Charles FIt . on/MC/CO/GSAlGOV@GSA, Deborah F. Connors/MC/CO/GSAlGOV@GSA 

Re: Comments on your proposed rule II 

Thanks, Pat. We're all looking forward to working with you. I think you'll be a great addition to the 
interagency team! 

Jim 

From: <Patrick_Boyd@blm.gov> AT internet on 02/04/2000 01:55 PM 

From: <Patrick_Boyd@blm.gov>AT internet on 02104/2000 01 :55 PM 

To: James L. Dean/MC/CO/GSAlGOV 
cc: 

Subject: Comments on your proposed rule 

Jim , I a s ked Annetta if she h a d any more comme n t s f o r y ou on the p r oposed 
rul e , and she sai d she didn't . 

I enjoyed meeting with y ou this morning and hope to be able to help with the 
final rule. PB 



To: 
cc: 

Subject: 

<Burgan. Karen@epamail,epa.gov> AT i nternet@ccMTA-GEMS-MT:~~~ 
annetta.cheek@npr.gov AT internet@ccMTA-GEMS-MTA-01 (bcc :7~s F. Howton/MC/CO/GSAlGOV) 

Re: Plain Language in FACA Reg . .~ 

Karen: 

Thanks for your comments and offer of assistance. We'll take you up on it. 

Your reading of the Preamble, as reflected in your version , is on-target. We have a team in place to 
translate any comments we receive into the Final Rule, and we would be delighted to have you join us. ... 

Debbie Connors of my staff will be in touch . Ik~ itJ /I1.P 7~ ~~ · 
Jim I r - c:t ~ ~J'" 

From: <8urgan.Karen@epamail.epa.gov> AT internet on 01 /13/2000 04:53 PM 

From: 

To: 

<Burgan.Karen@epamail,epa.gov> AT internet on 01/1 3/200004:53 PM 

James L. Dean/MC/CO/GSAlGOV 

-fDtli: 
(t/*~~ 

cc: annetta .cheek@npr.gov AT internet@ccMTA-GEMS-MTA-01 

Subject: Plain Language in FACA Reg. 

Mr. Dean -

I' m the head of Communications f o r EPA ' s Office of Policy, Econ omics and 
Innovation. Annetta forwarded your FACA reg . to me and to several others who 
are active in plain language across government . You ' ve plowed some very good 
new ground here, and we compliment your effort . But i t can be even better, 
and we'd like to help you. 

This reg. has tremendous potential f o r very high vis ibil ity . As you p o i nt out 
in the preamble, we're all involving stakeholders to a muc h g reater extent 
than ever before. This reg . will be seen and u s ed by thousands of federal 
employees and it could serve as a plain language model f o r all of government. 

I understand that the prop osal is going t o print in the next day or s o . At 
EPA, we've found that the "down time" whi l e the proposa l is out fo r comment is 
a good time for the reg . writers to tackl e plain l anguage issues. We've 
successfully done this on several rules . 

The attachment is a redraft of 
requirements, I had to do some 
important information f o r you. 
what I think the preamble says. 
problem. 

the preamble. Si nce I know littl e about FACA 
int erpretation in writ ing i t. But this is 
I'm a p o tential user o f this reg . and this is 
If my i nterp re t ation isn't correct, that's a 



To: 
cc: 

on/MC/CO/GSAlGOV@GSA, Deborah F. Connors/MC/CO/GSAlGOV@GSA 

Subject: Plain Language in FACA Reg. 

FYI 

-------------------- Forwarded by James L. Dean/MC/CO/GSNGOV on 01/14/2000 03:26 PM -------------------------

From: 

To: 
cc: 

<8urgan.Karen@epamail.epa.gov> AT internet on 01/13/2000 04:53 PM 

James L. Dean/MC/CO/GSAlGOV 
annetta.cheek@npr.gov AT internet@ccMTA-GEMS-MTA-01 

Subject: Plain Language in FACA Reg. 

Mr. Dean -

I'm the head of Communications for EPA's Office of policy , Economics and 
Innovation. Annetta forwarded your FACA reg. to me and to several others who 
are active in plain language across government. You've plowed some very good 
new ground here, and we compliment your effort. But it can be even better, 
and we'd like to help you. 

This r eg . has t r emendous potential for very high visibility. As you point out 
in the preamble, we're al l invol ving stakeholders to a much greater extent 
than ever before . This reg. will be seen and used by thousands of federal 
employ ees and it could serve as a plain language model for all of government. 

I understand that the proposal is going to print in the next day or so. At 
EPA, we've found that the "down time" while the proposal is out for comment is 
a good time f or the reg. writers to tackle plain language issues. We've 
successfully done this on several rules. 

The attachment is a redraft of 
r equirements , I had to do some 
important information for you . 
what I think the preamble says . 
p r oblem. 

the preamble. Since I know little about FACA 
i nterpretation in writing it . But this is 
I'm a potential user of this reg. and this is 
If my interpretation isn't correct, that's a 

The team of p l ain language experts available to help includes: 

~P~t BOY~ - Bureau of Land Management '1{ 2. _ ~tJ"" 
~' Rlta Smlth - Dept. of Energy 

Carolyn Hoskinson, Environmental Protection Agency 

Please let me know if we can help you mak e this a truly outstanding plain 
l anguage reg. My phone no. is 202-260-8982 , if you'd like to call rather than 
reply by e - mail. 
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cfJoo 
From: 

To: 
cc: 

"BHB'~::2fu-ren.org> AT internet on 03/09/200011 :12 AM 

Chari/, . . 0wton/MC/CO/GSNGOV 

Subject: Comments on the FACA Management Rules 

Charles F. Howton 
Deputy Director 
Committee Management Secretariat 

Transmission via email to charles.howton@gsa.gov 

Comments on FACA Management 
Rules 
Rules 

Dear Mr. Howton, 

Enclosed please find an attached document for submission to the 
rulemaking docket on the January 14th proposal to amend the FACA Management 
rules. If there are any problems with this transmission 
please contact me so that I can resubmit these 
materials. 

Sincerely, 
Barbara H. Brandon 
bhb@info-ren.org 

412.471.46361 - Faca comments letterhead.doc 



information 
. 

renaissance 
Barbara H. Brandon 

Information Renaissance's Comments on the Proposed Changes 

to the FACA Management Rules 

Information Renaissance is a Pittsburgh-based non-profit organization that has worked 

on using the Internet to improve public participation in governmental operations. We would like 

to submit the following comments on the January 14, 2000 proposal to modify the rules 

governing the management of federal advisory committees at 65 Fed. Reg. 2504 et seq. 

This proposal should be revised to incorporate the Internet more fully into the operations 

of federal advisory committees. As presently drafted the proposal only mentions the Internet in 

passing by suggesting in Subpart D §1 02-3.11 O[d] that "agencies may wish to explore the use of 

the Internet to post committee information.,,1 This is far too limited a vision of the Web. The 

General Services Administration (GSA) should expressly require agencies and their chartered 

committees to utilize fully the features of the Internet that permit low-cost, high-capacity, and bi-

directional communications. 

As GSA is undoubtedly aware, some advisory committees have been criticized as just 

"Beltway" phenomena with Washington-oriented memberships and agendas set by Washington

based officials.2 The Internet can help ameliorate this criticism by broadening notification and 

distribution of materials. In addition the Web can be used to allow citizens from around the 

country to submit comments on the topics under discussion. 

Using the Internet as a Notification Tool 

The print version of the Federal Register has a narrow base of 13,750 subscribers 

nationwide. 3 This makes the Register a most ineffective meeting notification tool, especially for 

those committees that are interested in an outreach effort. 

The limitations of the current system are well illustrated by EPA's "Drinking Waters 

Futures Forum." This committee has been charged with studying how to ensure a safe drinking 

water supply nationwide over the next 25 years and in particular how to provide public water 

600 Grant Street Suite 2980 telephone 412.471.4636 

Pittsburgh, PA 15219-2702 bhb@info-ren.org facsimile 412.471.1592 
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supplies to unconnected small populations. After publishing a notice in the Federal Register in 

May of 1999, the committee held a one-day public meeting in Washington on this topic.4 Such 

an outreach effort was clearly inadequate given the Washington venue and the Register's 

severe limitations as a notification tool.5 

The rules should be modified to require the Agency to notify interested members of the 

public by a Iistserve. In addition each agency should set up a Web page for each chartered 

committee where it would post meeting notices. Such steps should prove to be far more 

effective than the Register in notifying the public about the activities of a particular committee. 

Impose a Committee Web Page Requirement 

The requirement of § 102-3.11 Old] to practice openness should be strengthened by 

requiring each agency to maintain a web page for each chartered committee. Meeting notices 

and minutes should be posted at this site. In addition, the page should contain links to materials 

submitted by committee members and agency staff to the committee for use during their 

deiiberations. Finally the page should contain a mechanism for allowing the public to comment 

on the activities of the committee. 

These measures update the statutory provisions for open meetings and public comment 

at each meeting and are fully in accord with the congressional desire to allow the public to 

attend advisory committee meetings6 and to comment on the proceedings.7 The Internet, 

however, would empower Americans outside of Washington to participate electronically and this 

is fully in keeping with the statutory intent to foster open meetings and to allow the public to 

comment during meetings. 

Many precedents exist now for requiring the implementation of these measures. For 

instance, the FDA used the Internet both as an archive and as a forum when it recently held 

public hearings on the safety of bioengineered foods. The agency has established a Web page 

where transcripts of these meetings are archived and they solicited public comments, which 

they have posted in their electronic docket room. 8 

Comparable steps to provide educational materials and to encourage the submission of 

comments were recently taken by the FTC and NTIA in holding a joint workshop on online 

600 Grant Street 

Pittsburgh, PA 

Suite 2980 

15219-2702 bhb@info-ren.org 

telephone 412.471.4636 

facsimile 412.471.1592 



. ; 

information 
. 

renaissance 
Barbara H. Brandon 

privacy.9 EPA has similarly created a web page for archived materials and minutes from its 

FACA Committee on Total Maximum Daily Loads.1o 

Next, agencies should be encouraged to post materials in HTML so that the documents 

can be searched electronically. While FDA has archived its bioengineereed food transcripts 

online, the material is not indexed and it is not searchable, making it most unlikely that the 

public will peruse these 1330 pages to learn more about the topic. 

Finally, GSA should include language in the final preamble text that encourages 

agencies to use online dialogues11 as a supplement to their advisory committee work. An 

asynchronous online discussion could be a most useful mechanism in this area and GSA should 

state that this rulemaking should not be read as a bar to such efforts in the future. 

Conclusion 

We think the provisions of Subpart E should be amended to require each agency to use 

listserves as a supplementary notification tool. Secondly, agencies should be required to 

establish web pages for each chartered committee where informational and educational 

materials could be posted online, and meeting schedules and minutes could be posted. Finally, 

each committee web page should allow for citizens to post comments electronically on the 

proceedings. 

1 65 Fed. Reg. at 2514. 

2 Stephen P. Croley and William F. Funk, "The Federal Advisory Committee Act and Good 
Government," 14 Yale Journal of Regulation 451, 453 (1997). The authors, two law professors, 
had conducted a study of the Federal Advisory Committee Act for the Administrative 
Conference of the United States just prior to the Conference's abolition. 
3 Croley and Funk, supra, footnote 467 at 527. 
4 64 Fed. Reg. 28,469, May 26, 1999. 
5 While the Register is now available online, this does make it an effective notification tool; 
broader use of listserves would do a much better and more targeted job. 
6 We recognize that FACA meetings can be closed pursuant to the rules, but the statutory norm 
calls for openness. 
7 Our suggestions are also supported by the policy goals set forth in the Paperwork Reduction 
Act Amendments of 1995. See 44 USC § 3501. 

600 Grant Street Suite 2980 

Pittsburgh, PA 15219-2702 bhb@info-ren.org 

telephone 412.471.4636 

facsimile 412.4 71.1592 
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8 The FDA did solicit public comment on this topic at its web site and it has archived the public 
comments in Docket. # 99-4282 at www.fda.gov/ohrms/dockets/dockets/99n4282/99n4282.htm 
9 http://www.ntia.doc.gov/ntiahome/privacy/index.html 
10 See the FACA link at www.epa.gov/owowltmdl/index.html. 
11 By an online dialogue, we mean a moderated, facilitated web-formatted discussion. 

600 Grant Street Suite 2980 telephone 412.471.4636 

Pittsburgh, PA 15219-2702 bhb@info-ren.org facsimile 412.471.1592 



From: 

To: 
cc: 

roJ(Jr~ 
()liIJ,~%\,C ~ ~ @ 
( /~:' {' ,',0 : (2; ) 

~. ()\. U ' 
(f/ 

<jflatten@fsJed:Us> AT internet on 02/08/2000 04:41 PM 

Chane~O"JMC/COIGSNGOV 

Subject: Proposed FACA rule 

In reading the proposed new rule for FACA, the big question that comes to mind 
is whether a Federal decisionmaker or their appointee or staff can participate 
as a member of a comittee that is neither controlled or managed by the Agency. 
I understand from the rule that the committee or group would not be subject to 
FACA if it is not controlled or managed by the agency, but the proposed rule 
is silent on actual participation in the group, as an agency representative. 
The example given in the chart is whether a Federal official can listen to and 
consider recommendations from these groups, which is very different from 
whether a Federal offical can actively participate as an member of the group 
in a collaborative process. 

My other comment is that the chart is very confusing and needs to be 
reorganized. Thanks for the opportunity to comment. 

Jan Flatten 
Forest Planner and Environmental Coordinator 
Okanogan valley Office, Okanogan-Wenatchee National Forests 
1240 S. Second Ave 
okanogan, WA 98840 
Phone: (509) 826-3277; FAX: (509) 422-2014 
email: jflatten@fs.fed.us 
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From: 

To: 
cc: 

~~t\&O 
"John Szabo" ~JLS@nrc.gov> AT internet on 03/24/200010:17 AM 

Charles l&w.oOIlAC/CO/GSAIGOV 

Subject: NRC Comments on Proposed FACA Rule 

Attached are the NRC comments on the proposed FACA rule. We also sent them by 
regular mail. Please call me if you have any questions at 301/415-1610. 

Thanks for your help and granting an extension. 

- facaregs.gsa 



Mr. James L. Dean 
Director 

March 24, 2000 

Committee Management Secretariat (MC) 
General Services Administration 
Office of Governmentwide Policy 
1800 F Street, N.W. 
Room G-230 
Washington, D.C. 20405 

Dear Mr. Dean: 

We appreciate the opportunity to comment on the proposed rule published in the Federal 
Register of January 14, 2000, which would revise the regulations implementing the Federal 
Advisory Committee Act (FACA). We commend this effort to update the regulations to reflect 
pertinent developments over the past decade but believe that further clarification is needed on 
several issues. 

Subcommittees 

The preamble states that a subcommittee which reports to a parent advisory committee is not 
subject to the FACA. 65 FR 2504. This could be read to mean that, no matter what the 
circumstances, subcommittee meetings are not subject to FACA. However, the guidance in the 
first key point in the table in section 102-3.200 provides that, while subcommittees need not 
open their meetings to the public, it also "cautions" agencies against closing subcommittee 
meetings to the public: 

"where a subcommittee develops substantive advice or recommendations which are 
subject to only nominal review by the parent committee before being submitted to a 
Federal agency or official. Such exclusions would run counter to FACA's provisions 
requiring contemporaneous access to the committee deliberative process." 

Further clarification is needed as to whether and, if so, when subcommittee meetings are 
subject to FACA. 

In addition, the definition of a subcommittee provides that its members could be drawn "in whole 
or in part from the parent committee." It has been our understanding that all members of an 
advisory subcommittee are also members of the full committee. Providing otherwise would 
create uncertainties about the application of personnel and conflict of interest laws to 



subcommittee members who are not members of the full committee. We believe that the 
proposed rule should address the status of subcommittee members who are not members of 
the parent committee, how they can be appointed, and what restrictions apply to them. 

Utilized 

The activities of "utilized committees" are subject to FACA. The major change in the definition 
of a "utilized committee," according to the preamble, would be to emphasize the degree to 
which the Executive Branch exercises "actual management and control" over a group not 
directly established by an agency. The definition in the proposed rule provides that a 
committee not established by the Federal Government is utilized under FACA when the 
President or a Federal agency exercises actual management and control over its operation. 
41 CFR 102-3.30. 

Further discussion of this definition of the term "utilized" states, in the first key point and 
guidance in section 102-3.40, that advice and recommendations from external groups on a 
one-time or regular basis where the agency does not exercise "actual management and control" 
over the group would not be subject to FACA. Examples in the table under section 102-3.40 
would exclude from FACA a local citizens group meeting with Federal officials regarding 
improvement of the condition of forest trails and quality of concessions, as well as Federal 
officials' attending meetings of external groups where advice and recommendations are offered 
during the discussions. 

The preamble and these provisions suggest that, absent "actual management and control" over 
the meetings by a Federal agency, there would be no FACA implications if Federal employees 
regularly met with private groups, including those established by agency contractors and 
licensees, to deliberate on issues that fall under the responsibility of the Federal agency. 
However, paragraph B of the guidance in section 102-3.40 advises agencies that the group is 
not automatically excluded from FACA even if the agency did not appoint the group's members, 
determine its composition, set its agenda, or fund its activities. Furthermore, it states that 
agencies may need to reconsider the status of the group under FACA if the relationship in 
question is essentially indistinguishable from an advisory committee established by an agency. 

We find this advice to be internally inconsistent and believe further clarification is needed on 
this important issue. We, therefore, recommend that the definition and the key points and 
principles on a "utilized" committee be amended to eliminate this confusion and develop clear 
criteria. The rule should explain what type and degree of "management and control" by a 
Federal agency would meet the standard of a "utilized" committee. In particular, we would 
appreciate a clarification regarding situations where there are meetings between Federal 
officials and representatives of outside parties. At what point would such a meeting be subject 
to the FACA? For example, would there be a FACA committee if Federal employees meet and 
deliberate with a private group on a Federal matter at the invitation of the group at the private 
group's premises? Would the answer change if the contractor is invited by the agency to meet 
on the agency's premises and a Federal employee ran the meeting? 

Operational committees 

"Operational committees" are not subject to FACA. The definition of an operational committee 



is basically identical to the current regulation. 41 CFR 101-6.11 04(g). However, the guidance 
in section 102-3.40 lists the following characteristics of an operational committee: specific 
functions 



and/or authorities provided by Congress by law; an ability to make and implement decisions; a 
dedicated budget and staff; a legal, authoritative relationship with an agency; and a 
membership appointed by the President, Congress, and/or agency head. We believe that the 
result of requiring all these characteristics would be the elimination of almost all operational 
committees and would thus defeat the original intent of this term. We, therefore, recommend 
that the guidelines state that an "operational" committee may have some or all of these 
characteristics, but does not necessarily need all of them. 

Seeking feedback 

The proposed rule would require agencies to continually seek feedback from advisory 
committee members and the public regarding the effectiveness of the committee's activities. At 
regular intervals, agencies should communicate to the committee how its advice has affected 
their programs and decisionmaking. There is nothing in the proposed rule about how these 
requirements are to be implemented. We presume that this provision would not require 
additional efforts by advisory committees that already actively seek and receive such feedback. 
However, as to other advisory committees, this provision could also result in agencies' devoting 
substantial resources to implementation of FACA. We note that there is no statutory 
requirement mandating this provision and recommend reconsideration of the need for this 
provision. 

Additional comments are set forth in an enclosure to this letter. 

We again appreciate the opportunity to provide the views of the NRC on the proposed rule. 
Please contact John Szabo of the Office of the General Counsel if you have any questions at 
301/415-1610 or e-mail at jls@nrc.gov. 

Sincerely, 

Karen D. Cyr 
General Counsel 

Enclosure: Additional Comments on Proposed Rule 



ADDITIONAL COMMENTS ON PROPOSED RULE 

Section 102-3.75(b): To satisfy the requirement that agencies must consult with the Secretariat 
before establishing, reestablishing, or renewing an advisory committee, this provision would 
provide agencies with the option to develop and submit an annual plan or submit a letter and 
the proposed charter to the Secretariat. We recommend that this provision explain more fully 
what is meant by an "annual plan" in this context. 

Section 102-3.80: Although the proposed rule would require a public notice in the Federal 
Register when a discretionary advisory committee is established, reestablished, or renewed, 
there is no similar requirement for revisions to a committee charter. We recommend that the 
rule require that a notice be published when there is a major revision to a committee charter. 

Section 102-3.140: This provision would require the designation of a Federal employee to serve 
as the Designated Federal Official (DFO) for each advisory committee and its subcommittees. 
Because there may be situations where the DFO may not be able to attend committee 
meetings or carry out other DFO duties, we recommend that this provision be amended to 
provide for the selection of other employees to serve as "alternate DFO." 

Sections 1 02-3. 150(d). (e). and (g): These provisions on determining compensation for advisory 
committee members, committee staff, and committee consultants would tie the rates of pay for 
members, staff, and conSUltants to the General Schedule. Because, as an excepted agency, 
the NRC is not under the General Schedule pay system, we recommend that these provisions 
be appropriately amended to add the phrase "or equivalent agency system" to include agencies 
that are not under the General Schedule. 

Section 1 02-3.190(e): This provision would require that committee and subcommittee minutes 
be "finalized" within 90 calendar days of the meeting. We recommend that this term be 
changed to "certified," which would be consistent with the first paragraph of this section, which 
requires that the committee chairperson "certify" to the accuracy of the minutes. 

Section 102-3.200: The first key point and guidance in the table in this provision relate to 
opening all advisory committee and subcommittee activities to the public. Paragraph B of the 
guidance "cautions" agencies to avoid excluding the public from a subcommittee meeting that 
develops substantive advice or recommendations which are subject to only nominal review by 
the parent committee. To prevent inadvertent violations and provide clear guidance, we 
recommend that the Paragraph B be relettered as Paragraph A and that it read as follows: 

"Subcommittee meetings must be open to the public when the meeting develops 
substantive advice or recommendations which are subject to only nominal review by the 
parent committee before submission to a Federal agency or official. Closing these types 
of meetings would run counter to FACA's provisions requiring contemporaneous access 
to the committee deliberative process." 

We also recommend that paragraph A be relettered as paragraph B and that the following 
clause be added at the end: 



-.I. , • .. 

if the subcommittee activity will receive a full review by the parent committee, is 
pre-deliberative, or focuses solely on administrative matters of the committee. 



" .. " 

To: 
cc: 

Charles F. Howton 
03/06/2000 10:02 AM 

James L. Dean/MC/CO/GSAlGOV@GSA. Deborah F. Connors/MC/CO/GSAlGOV@GSA 

Subject: Review of Proposed Rule on Federal Advisory Committee Mana 

fyi -- comment #2 

--------------------- Forwarded by Charles F. Howton/MC/CO/GSNGOV on 03/06/2000 09:40 AM --------------------------

From: 

To: 
cc: 

"Vincent J.Salamone" <VJSALAMO@OGE.GOV> AT internet on 03/03/2000 02 :18 PM 

Charles Howton@GSA@INTERNET 

Subject: Review of Proposed Rule on Federal Advisory Committee Mana 

Charles F. Howton 
Deputy Director 
Committee Management Secretariat 

Dear Chuck: 

Per our telephone discussion today, here are OGE's comments concerning the 
proposed rule on Federal advisory committee management. If you have any 
additional questions, please give me a call at 202-208-8000, extension 1134. 
As I noted, the comments below were discussed with OGE's General Counsel. 

Specific Comments 

1. Page 2508, 41 C.F . R . 0 102-3 . 20: I note that there is no des i gnation of a 
subsection (a) although there is a subsection (b) contained in this section. 

2. Page 2517, 41 C.F.R. 0 102-3.155 (Chart, Section I I I, fourth column entitled 
*Guidance*, item *B*, second and third sentences): The current language is unclear 
about which kind of advisory committee members are actually subject to the ethics 
rules. I would replace the second and third sentences with the following sentences : 

*The determination of a member*s status on an advisory committee is largely a 
personnel classification matter for the appointing agency . Most advisory committee 
members will serve as either a representative or special Government employee (SGE). 
In general, SGEs are covered by regulations issued by the U.S. Office of Government 
Ethics (OGE) and certain conflict of interest statutes , while representatives are 
not subject to these ethics reguirements.* 

Also, you might want to move the above discussion of representatives and SGEs to 
section A since that section first introduces the concept of having advisory 
committee members representing the interests of organizations. 



.... " (,. . 

3. Page 2517, 41 C.F.R. 0 102-3.155 (Chart, Section v, fourth column entitled 
*Guidance*, fourth bullet): I would add, after the word *statutes* (move the period), 
the words*and administrative ethics rules.* Advisory committee members who are 
Government employees are also subject to these rules in addition to the 
conflict-of-interest statutes presently noted in the bullet. 

Sincerely, 

Vince Salamone 
Attorney-Advisor 
Office of Government Ethics 
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From: <richard.baker@DTRA.MIL> AT internet on 04/2 

To: James L. Dean/MC/CO/GSAlGOV, Charles owton/MC/CO/GSAlGOV 
cc: Margaret A. WeberlMC/CO/GSAlGOV 'n ~'I 

.//:'bject FW F;nal ~.,. ~ /It W ~ -~ b t:/IM 
iI~/I~-~ ~. P' /tdl-- p4 d~~ 

Dear Mr Dean~, ~- - - • 

Maggie recommended I pass along my ideas / concerns on your final rule for FACA . 
I hav e read all the comments to the proposed rule. I am concerned that 
changes based on some of the comments could significantly change the proposed 
rule . I personally thought the proposed rule had it quite right . 

On the rule i tself: 
I .am concerned in the area of support to a FACA . The proposed rule makes 
support to FACs by government staff and consultant to the government an option 
(102 - 3.150e and 102 - 3.155 Table, II B . ) But, in this world of increasing 
outsourcing, could we provide for the option of contractor administrative 
support for a FAC also? 

General Public Comment 2 : Advocates: 
I could support a consistent use of "and" vs "or" on the "management and 
control" thing as a test for FACA-ness. However, the use of funding as a test 
of management or control would not seem relevant in all cases. Therefore, 
direct measures such a setting agendas, picking members, and directing 
meetings are better measures of managing or controlling. 

General Public Comment 3: PETA: I don't think this is a problem across the 
board. 

Federal Comment 1: Warrants careful analysis . On FACA groups, I would think 
that participation by the gov ernment would be at the option of the sponsor, 
who can control such and know what kind of advice he/she is looking for . On 
non- FACA subgroups , I would think the Chairman of the subgroup would make this 
determination. 

Fed Comment # 11 . In the DOD FACs I've been involved with, we've not said 
that only members of the FAC must serve on non - FACA subgroups . In fact, if it 
is a non-FACA subgroup that does the grunt work, then one shouldn't real ly 
care who sits on the group , as long as ethics and financial disclosures are 
taken care of for people who routinely are invited to the meetings of the 
non- FACA subgroup. On the other hand, if the subgroup is a FACA in its own 
right, then its membership would be its own membership, which I would think 
would come from the master FACt but not necessarily all. 

I urge caut i on on the NRC and EPA comments. Staying with the general vs. the 
specific may be better . 

So t he ques t ion is, will we see another version of the rul e before you go 
final with all these changes? 



· . 

Rick Baker 

Colonel Rick Baker, USAF 
Executive Director 
Threat Reduction Advisory Committee 
DTRA/ AS 
703-810-4759 

-----original Message-----
From : maggie.weber@gsa.gov [mailto:maggie.weber@gsa . gov) 
Sent: Tuesday, April 25, 2000 11:59 AM 
To: richard . baker@DTRA . MIL 
Subject: Final Rule 

Col Baker, 

All postings of the Rule are finished. It will now remain internal until the 
Final Rule is published . 

Jim and Chuck suggested that you send an e-mai l to them (james.dean@gsa.gov, 
charl es . howton@gsa . gov) if you have any comments. They are working on the 
Final Rule now and welcome your input. 

Maggie 
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